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understood that the Government of the United States would not 
consent to the enforcement of such laws against its citizens.46 

Conclusion. 

It is thus seen that there may he a denial of justice in both civil 
and criminal causes, in cases arising ex contractu as well as ex 

delicto, and that such denial may arise and be made possible by 
virtue of unreasonable legislative enactments or the promulgation of 

unjust executive decrees. 

But cases may arise in which one is not quite sure that there has 

been a denial of justice justifying diplomatic intervention. Espe 

cially is this true when relief has not been sought in local courts. 

Under such conditions when redress has been denied by a foreign 

government, the propriety of the action of the state of the injured 
individual either toward the foreign state in support of the claim 

of its citizen or in refusing to take diplomatic action in support of 

the claim, must depend on the particular facts of each case.47 And 

the merits of the individual case and the judgment of the state con 

cerned will determine in just what way and just how far the right 
of protection ought to be exercised. 

(At 11:30 o'clock a. m. the Society adjourned until 2:30 o'clock 

p. m. of the same day.) 

Afternoon Session. 

(Saturday, April 30, 1910.) 
The Society met at 2:30 o'clock p. m., pursuant to adjournment. 

In the absence of the president and a vice-president, Prof. Geo. G. 

Wilson, of Brown University, a member of the Executive Council, 
took the chair. 

The Chairman. The subject for discussion before the Society 
this afternoon is Intervention for breach of contract or tort where 

the contract is broken by the state or the tort committed by the gov 
ernment or governmental agency. Mr. B. Eloyd Clarke is the first 

speaker on this subject. 
4? Decree of President Guzman Blanco of Venezuela, 1873. 
47 Hall, Int. Law, 5th ed., p. 279. 
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ADDRESS OF ME. R. FLOYD CLARKE, OF NEW YORK CITY, 

ON 

Intervention for Breach of Contract or Tort Committed by a 

Sovereignty. 

The implied term in this title is, that a citizen of another sover 

eignty has been affected by the wrongful act. At the outset a clear 

line of demarcation must be drawn between tort and contract claims. 

From the earliest times crimes or torts perpetrated upon the citizens 

of one country by the government of another have been the main 

causes of friction between nations, leading in many instances to 

redress, in some to war. The right of a sovereignty to redress such 

grievances has been recognized by all. The manner of enforcement 

of such claims, whether by unofficial presentation, good offices, inter 

vention, or war, is in the discretion of the offended nation. 

Not so, however, has it been, heretofore, so far as concerns contract 

claims. Our original American doctrine on the subject (based 

partly on Hamilton's early dictum) drew a distinction between tort 

and contract. Mr. Buchanan, Secretary of State, writing in 1848, 
said: 

In the case of violation of contract, the rule has been not to inter 

fere, unless under very peculiar circumstances, and then only to 
instruct our diplomatic agents abroad to use their good offices, 

* * *. 

Great Britain adopted a contrary policy. In the debate in Parlia 

ment in 1847 as to the nonpayment of about $230,000,000 of interest 

due on Spanish bonds held by British citizens, Lord Bentinck advo 

cated war as the proper mode of pressing the claim. Lord Palmers 

ton in reply admitted the right of the British Government to wage 
war against Spain for the recovery of this debt, but denied its expe 

diency under the existing circumstances. He was, however, prompt 
to add: " But this is a question of expediency, and not a question 
of power," and warned foreign countries against stretching too far 

the patience of the British nation.1 

16 Moore, Dig. Int. Law, 286. 
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